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APELAÇÃO CÍVEL. AÇÃO DE SEPARAÇÃO JUDICIAL. PARTILHA DE BENS. Diante da farta prova dos autos demonstrando que a dissolução fática da vida conjugal ocorreu em momento bem anterior à compra do imóvel, não há falar em partilha deste bem. ALIMENTOS. É dever da pessoa maior de idade e capaz e em condições de exercer atividade laboral prover o próprio sustento. Logo, a obrigação de prestar alimentos, mesmo que decorrente do dever de mútua assistência entre o casal, depende da prova da incapacidade para o exercício de atividade remunerada, o que, no caso concreto, não restou configurado.

NEGARAM PROVIMENTO AO APELO.

	Apelação Cível


	Oitava Câmara Cível

	Nº 70039245451


	Comarca de Santa Maria

	A.B.S.

..
	APELANTE

	V.L.S.

..
	APELADO


ACÓRDÃO

Vistos, relatados e discutidos os autos. 

Acordam os Desembargadores integrantes da Oitava Câmara Cível do Tribunal de Justiça do Estado, à unanimidade, em negar provimento ao apelo.

Custas na forma da lei.

Participaram do julgamento, além do signatário, os eminentes Senhores Des. Luiz Felipe Brasil Santos (Presidente) e Des. Ricardo Moreira Lins Pastl. :)D 
Porto Alegre, 15 de setembro de 2011.

DES. ALZIR FELIPPE SCHMITZ, ::)D
Relator.

RELATÓRIO

Des. Alzir Felippe Schmitz (RELATOR)
Trata-se de apelação cível interposta por A.B.S. contra a sentença que, nos autos da Ação de Separação Litigiosa ajuizada em desfavor de V.L.S., decretou o divórcio direto do casal, fixou alimentos à filha em desfavor do autor no valor de 50% (cinqüenta por cento) do salário mínimo, reconheceu que não existem bens a partilhar e, por fim, condenou autor e requerida ao pagamento das custas processuais e honorários advocatícios, estes fixados em 12% do valor da causa, metade para cada, suspensa a exigibilidade da verba imposta ao autor por litigar este sob o amparo da assistência judiciária gratuita.

Em suas razões, o apelante sustentou que o imóvel foi adquirido pela ex-esposa na constância do casamento, razão por que entende que deve ser partilhado. Nesse ponto, frisou que não há qualquer prova que tenha havido separação de fato antes do término da coabitação. De outro lado, alega que restou comprovada a sua dependência financeira e a sua necessidade de perceber alimentos. Assim, requereu o provimento do apelo, ao efeito, de se determinar a partilha do imóvel e se fixarem alimentos ao varão – fls. 488-492.

A apelada apresentou contrarrazões pugnando pela manutenção da sentença – fls. 496-513.

O Ministério Público, nesta instância, exarou parecer opinando pelo desprovimento do apelo – fls. 518-523.

Observado o disposto nos artigos 549, 551 e 552 do Código de Processo Civil, em razão da adoção do sistema informatizado.

É o relatório.

VOTOS

Des. Alzir Felippe Schmitz (RELATOR) :)D
As questões a serem solvidas nesta apelação cível são as inconformidades do autor no tocante à data da separação de fato do casal e, consequentemente, com a incomunicabilidade do imóvel adquirido pela recorrida, bem como, com o indeferimento do seu pedido de alimentos.

Pois bem.

Avalio o elemento probante que diz respeito à data em que ocorreu a separação de fato do casal.

O autor-apelante sustenta que o casal não esteve separado de fato antes da propositura da demanda.

A requerida, por outro lado, alega na sua contestação que a separação de fato do casal, efetivamente, ocorreu no momento em que retornaram para a cidade de Santa Maria, em 02 de novembro de 1994.

Analisando a prova dos autos, tenho que restou comprovado que a dissolução fática do casamento ocorreu em 1994. 

Essa conclusão resta demonstrada pela carta que acompanhou a petição inicial redigida pelo autor e colacionada na fl.78,  destes autos.

Além disso, a própria petição inicial redigida pelo autor no ano de 1999 foi clara ao demonstrar que as partes já não coabitavam há pelo menos quatro anos – fls. 81-84.

Na mesma linha de raciocínio, foi o parecer do Ministério do Publico – fls. 518-523:

Ademais, ao contrário das assertivas do apelante, de que o matrimônio teve seus percalços, mas se manteve hígido desde 1988, não é esta a conclusão extraída dos autos, tanto da prova testemunhal, como da prova documental. Na verdade, há grande evidência de que as partes estão separadas de fato desde 1999, constando nos autos até mesmo um esboço (vide fls. 80-89) de separação consensual datado de maio de 1999, onde referido pelo separando, já naquela época, que estava domiciliado noutra residência há quatro anos!

Da ouvida da apelada em juízo, bem como das demais testemunhas (fls. 306-371), extrai-se que desde a separação fática, repisa-se, em 1999, foi o recorrente residir com sua avó. Todavia, em 2007, passou a residir de favor na casa da apelada, porquanto a avó faleceu em 2006 e, nesta época, o apelante não mais sobrevivia do auxílio das bolsas acadêmicas. Como bem destacado pelo MM. Juiz na sentença (fl. 468): optou Antonio, há mais de (dezenove) anos, a não exercer atividade remunerada e sobreviver com o auxílio de bolsas acadêmicas e com o auxílio da avó (comportamento, na melhor das hipóteses, extremamente imaturo) e agora, com o findar da remuneração das bolsas e com o óbito da avó-provedora, busca o auxílio da ex-esposa, com a qual não possui há anos qualquer resquício de vida em comum.
E se a separação fática foi levada e efeito em 1999, não há falar em partilha do imóvel adquirido em 2005, sob pena de anuir com o enriquecimento ilícito do apelante. A propósito:

“APELAÇÃO CÍVEL. AÇÃO DE SEPARAÇÃO JUDICIAL LITIGIOSA. ALIMENTOS. Uma vez observado o binômio necessidade-possibilidade, não há razão para majorar a verba alimentar fixada em favor da filha do casal. PARTILHA DE BENS. Se o matrimônio se deu pelo regime da comunhão parcial de bens, todos aqueles bens adquiridos a título oneroso na constância do casamento deverão ser partilhados de forma igualitária. Logo, quanto aos bens cuja prova de aquisição se deu antes da separação de fato, deve haver a correspondente partilha. DERAM PARCIAL PROVIMENTO AO RECURSO.” (Apelação Cível Nº 70033666512, Oitava Câmara Cível, Tribunal de Justiça do RS, Relator: Alzir Felippe Schmitz, Julgado em 06/05/2010).

Nem mesmo o período em que o recorrente residiu na casa da apelada, em 2007, ampara a sua tese de que viviam como se casados fossem. Restou claro ter a apelada admitido esta situação por ser o pai de sua filha Paola. Neste aspecto esta Procuradoria de Justiça reporta-se integralmente à prova testemunhal referida pelo MM. Juiz de Direito nas fls. 464-verso e 465. 

Evidente, portanto, que eventuais bens adquiridos no lapso temporal em que separados de fato são frutos do trabalho da apelada como funcionária do Ministério Público Federal, que além de progredir materialmente, também respaldou a filha, a qual hoje está cursando Engenharia na Universidade Federal de Santa Maria (fl. 449).”

Desse modo, não há o que retocar na sentença recorrida, uma vez que, de fato, o casal já não vivia em comunhão de vidas, requisito do casamento, quando a apelada adquiriu seu bem imóvel.

Quanto ao pedido de alimentos, melhor sorte não socorre ao recorrente.

Neste aspecto, a sentença examinou com brilhantismo a ausência de prova da necessidade e, ainda, de obrigação alimentar.

Na mesma senda, o parecer do Ministério Público, da lavra da Procuradora de Justiça, Dra. Eva Margarida Brinques de Carvalho,  :)D foi irretorquível na avaliação da prova, motivo pelo qual o adoto como razões de decidir – fls. 518-523:

“Com efeito, o recorrente não se conforma com a rejeição do seu pedido de alimentos formulado contra a ex-esposa, com a qual se casou em 1988, pelo regime da comunhão parcial de bens, bem como em relação à incomunicabilidade dos bens declarada no decisum. Cinge-se a sua tese no fato de que o casal permaneceu com o matrimônio intacto desde 1988 até os idos de 2007 e de que, durante quase todo este lapso temporal, foi a esposa quem assumiu as despesas da casa e da filha, porquanto o apelante dedicou-se à sua qualificação profissional.

Antes de adentrar na análise dos fatos, importante referir que a Constituição Federal consagra a igualdade entre homens e mulheres, sendo perfeitamente possível, em nosso ordenamento, inclusive pelo disposto no art. 1.694, caput do Código Civil, que quaisquer dos cônjuges postule alimentos ao outro, desde que, evidentemente, haja comprovação da necessidade. 

No caso em exame, além do autor (apelante) não ter logrado demonstrar a sua impossibilidade de manter o próprio sustento, a ré (apelada), desincumbiu-se de comprovar o fato impeditivo do seu direito, em cotejo com o art. 333, inc. I e II do Código de Processo Civil. 

O recorrente é formado em duas faculdades, graduando-se como farmacêutico em 1985 (fl. 75), também formando-se como cirurgião dentista, em 1986 (fl. 76). Além disso, tem mestrado em patologia bucal (fl. 77), concluído em 1996, e doutorado nesta mesma área, concluído em 1999 (fl. 78). Ora, forçoso reconhecer que se está diante de um profissional altamente qualificado, sendo bastante difícil crer não tenha ele condições de sustentar-se com esta brilhante qualificação profissional. Consta nos autos, inclusive, cópia da sentença da Justiça Federal dando conta de que no ano de 1992 o apelante abandonou seu cargo na Universidade Federal de Santa Maria (fls. 64-74) para, então, dedicar-se ao aprofundamento dos seus estudos.”

Por final, apenas pra reforçar a ausência de prova da necessidade, friso ao recorrente que para que seja configurada a necessidade da pessoa maior de idade e capaz em perceber alimentos, deve estar configurada a prova da incapacidade para o trabalho ou, ainda, de algum problema momentâneo, como o desemprego eventual. 

Da prova cabal desta demanda, vejo que o apelante não se enquadra em nenhuma dessas hipóteses. 

A uma, porque, além da sua inconteste qualificação profissional, não há qualquer indício ou alegação de doença incapacitante.

A duas, porque sua situação de desemprego não é eventual, e sim, permanente, uma vez que o apelante se recusa a exercer qualquer atividade profissional diferente da sua dedicação à produção literária científica, ressaltando-se ao apelante que a escolha da atividade profissional que pretende desenvolver, realmente, lhe é facultada, entretanto, não dá azo a sua pretensão alimentar.

Em resumo, a pessoa maior de idade e capaz tem obrigação de exercer o próprio sustento, sendo a obrigação alimentar uma exceção concedida àqueles casos em que resta demonstrada alguma forma de incapacidade.

Diante do exposto, NEGO PROVIMENTO ao apelo, mantendo a sentença por seus próprios fundamentos.

:)D Des. Ricardo Moreira Lins Pastl (REVISOR) - De acordo com o(a) Relator(a).
:)D es. Luiz Felipe Brasil Santos (PRESIDENTE) - De acordo com o(a) Relator(a).
:)D DES. LUIZ FELIPE BRASIL SANTOS - Presidente - Apelação Cível nº 70039245451, Comarca de Santa Maria: "NEGARAM PROVIMENTO AO APELO. UNÂNIME."
Julgador(a) de 1º Grau: RAFAEL PAGNON CUNHA ::)D
Response of the author (Antonio Schütz) :)D 99999
Dentist, Pharmacist

Master in Dentistry(Oral Pathology) (Federal University of Rio de Janeiro (UFRJ)

Ph. D. at Dentistry (Oral Pathology) (Bauru School of Dentistry at the Sao Paulo University (FOB-USP)

Ex-Student at the Goethe Institute, Rothemburg, Germany

Post-doctoral Study at HS-anhalt, Germany

 

Initially, I would like of expressing that I feel me completely tranquil to defend my opinion because consider this judgment made by Brazilian judge RAFAEL PAGNON CUNHA, with ratification by Judicial Tribunal of Recourses (TJR), Rio Grande do Sul, Brazil, fraudulent. 

There are several reasons, among them: my attempt of an accord with my ex-wife to block that our private live turns itself public; principally because my daughter, when this process started, did not have maturity to understand what occurred; however, as actually in addition to mechanic engineering is coursing Law, and, probably, as my dismissing process at the Federal University of Santa Maria, RS, Brazil as my litigious with my ex-wife will be mentioned, for her professors of Law, same that indirectly, because both are, under legal aspect, Interesting cases. Besides, our private life was turned public with the publication at the Internet for the TJR of the judgment for the judge Rafael Pagnon Cunha.

In addition inspired me at the reports of Anne Frank with relation her persecution for the Nazi; evidently, that without the same erudition and credibility from Anne.
Initially, the members of the tribunal at the attempt of justifying the fraudulent judgment favoring my ex-wife, also employee at Brazilian judiciary, affirmed that the dissolution of my marital life occurred well before of buying the litigious immobile; however, is difficult to believe at this fraudulent thesis considering that until 2008, when had documentation problem with England Immigration Service  - believe that for interference or of the Brazilian diplomacy or for the retarded of the American CIA or England politic that did not like of the similarities of the funeral of the Di Lady with what mentioned at my “Carnival music,” obligating me to anticipate my return to the Brazil (2008), lived with my ex-wife and daughter.
However, agree with the judges when affirm that is obligation of the person after 21 years-old to practice labor activity and to promote  his/her accommodation; was exactly that made since 22 years-old working at the UFSM until being dismissing for a fraudulent administrative process impetrates by the Federal University of Santa Maria (UFSM) corroborated for the pork local Federal Justice - the same that reintegrated the professors at UFSM accused of robbing the public money at more of 44 milliard of real (fraud DETRAN/FATEC/UFSM for me denounced at my site -2005), because those judges have friendship with the “pork” professors of Law at the Federal University of Santa Maria (UFSM), also judges. 
In addition, to promote my subsistence at night, coursed two courses (Dentistry and Pharmacy) during the day besides of ministering classes at the discipline of oral pathology at the UFSM, considered better than what ministered for the professors of the discipline, resulting at my cog  nomination of "the professor," same when was only a student.
The erudite body of judges at TJR affirmed that the obligation of promoting aliment is depend of the proof of incapacity to remunerated activity that was not proved for me. I particularly disagree of this affirmation considering the successive rejections at the Brazilian public concourses for the erudite  and qualified body of professors at the Federal University of Santa Maria (UFSM) - the 81a university of the America Latina and the worst among the Brazilians federal universities in RS, State, Brazil receiving evaluation of 3.7 from a scale of 10 points certified by international institution - proofs this incapacity, according to the documental prove attached (REJECTION BY ERUDITE BODY OF BRAZILIAN PROFESSORS).

Besides, is not sufficient to have labor capacity, is necessary to be accept for the employer. For who has not indication of the Brazilian "Maçonaria," bureaucracy implanted for the oppose sides actuating during Brazilian  military dictatorship, political parties, religious credulous, ete cetera is complicated to be accept for these bodies, similarly what occurs at the fraudulent processes of ingress at the Brazilian judiciary manipulated at the big majority of the opened positions for these institutions particularly Brazilian “Maçonaria.” For who had the ingress facilitate by these institutions is facile to use the fallacious argumentation that: “an erudite formation academic would promote condition for auto-sustain.” In addition, is important to salient that the unemployment rate is a worldwide problem and is around 15 to 20%, same at some American States.
Des. Alzir Felippe Schmitz (RELATER) is equivocated at his affirmation that resided with my grandmother from 1999 to 2007. However, of course, for a determinate period ( 1 year was separated of my ex-wife), when resided with my grandmother, at that time, with more than 80 years-old motivated for the fact of having been expulse of my house by my ex-mother-in-law; an old woman actually, with more than 90 years-old, descendent of Italians who in addition to the problems caused for the age suffers of depression turning herself  during the crises extremely aggressive for the period of one or two days, promoting inclusive physical aggression to her auxiliary with slaps in the face and scratch. To evade of the physical confront with my [E

 HYPERLINK "http://abspathology.tripod.com/grinspansindrome.doc" X-MOTHER-IN-LAW ] who utilized herself of knife and scissors, sporadically sleep at my grandmother’s house returning afterwards to the end of the crises.

However, except for this reason (to have been expulse of my house for my ex-mother-in-law in 1999), in spite of the contamination of my ex-wife for HPVaginal (THE DISEASE FROM PROSTITUTES), diagnosis made Dr. Suzana Mussoi and Diagnostika Laboratory, Santa Maria, RS, in 2001 - who knows me knows that I did or do not have relationship with prostitutes - I had not any other reason to impetrate separation or divorce; in addition to the fact that my daughter to be with only five-years-old. When was presented one reason (in 1999 and 2008)- to close the doors of the apartment that lived with my ex-wife and daughter manifested that intention. 
At that time, was for me elaborated the document reported for the relater in which required separation that was not accept by my ex-wife (the FRAUDULENT document utilized for the relater for emitting his FRAUDULENT judgment). IT IS FRAUDULENT  BECAUSE WAS NOT SIGNED THAT TIME. Graph technical examination of this document will proof that the paper is of a time (around 1999) and the signature from others (2008). In addition, my ex-wife, at that time (1999), REFUSED TO SIGN, did not agree with the separation, requiring in 2001 new engagement and afterwards new marry. 
Is important to turn clear that this document was not fraud at Brazilian Judiciary but by ex-wife. At that time (+/-1999), I elaborated the document but did not sign, requiring to her to sign; however, she in addition not to sign never returns it to me. In 2007, she known a lawyer that work (ed) at Bayer, Caxias do Sul, Brazil that there was processed ex-partner by similar reason. Frequently, I hear my ex-wife to contact the Lawyer about our conjugal situation. In 2008, was working at the computer when was interrupted by my ex-wife with that document (elaborate in 1999) and a pen requiring to sign. Refused the pen, and after buying a new pen (bic – believe that big point) and to think: "is a good occasion to prove that the system is fraudulent," signed The paper is of 1999 and my signature of 2008. She known that the document without my signature would not have legal valor and I would like that the system would decline my request with basis at an ILLEGAL DOCUMENT. ALL CONFIRMED.

Another equivocate relate is that was sustained for my grandmother. I was employee of my grandmother who preferred to pay to me than another professional. Besides, there are several honest persons who sustain themselves promoting this type of service (companion of elder people). Also, do not see any demerit at receiving scholarship to subsistence. Is a job as any other. For approximately 10 years survived with this type of Brazilian public money which believe has been profitable as public investment because realized two thesis that are not mediocre such as the big majority of the Brazilian academic production in addition to publish some scientific articles at national and international periodicals. The advantage of the scholarship is that the departmental link is for a limited time. Is possible for you go out from “ghetto” when submitted to stress without the same legal difficult of a regular Brazilian public job. Consequently, I was not without job or unemployed. I follow a regular work time from, initially, 7:30 am to 17 pm and subsequently until 19 pm, when returned to apartment in which lived wit my ex-wife and daughter; except during the time in which my grandmother needed of special nurse attention when only to make my alimentation in changing of some (few) nocturne job.

The report from the relater that from 1999 to 2007 I was separated of my ex-wife is not truly considering that in 2001, we yet was again married, having inclusive in 2003, consulted conjunctly with my ex-wife, in his particular office – a clinic of human reproduction in Porto Alegre, RS, Brazil, NILO FRANZ, ex-professor at Federal University of Rio Grande do Sul (UFRGS) about the possibility of my ex-wife turns herself pregnant. Unfortunately, for her yet was not more possible except with the ovule from another woman, whose offer I rejected. Then, three travels to study in Germany also with objective of search about possibility of obtaining an ovule of a woman of ours families (Luchese-Schütz) Still, in this same time, 2004 and 2005, as was presented testify proof, was at holyday with my ex-wife at a littoral city (Arroio do Sal), in addition, at this same period, (2008) my ex-wife surmised to surgery with Dr. Marcos Sytiá at the attempt of turns herself pregnant in which was as her partner at the CARIDADE HOSPITAL, Santa Maria, RS, Brazil .

I not only affirm that the erudite relater Des. Alzir Felippe Schmitz is intentionally lacking with the true because there is possibility of the report of the witness confirming that might have been FRAUDED WITH TRANSLATION ‘”NOT AUDIBLE.” Other fraud that identified in this process PROMOTED BY EMPLOYEE FROM SANTA MARIA JUDICIARY FORUM. As may at a room of approximately 10 m2  with  8 microphones something to be not audible?
In addition the “Des Alzir Fellipe Schmitz is being a betraying person when affirms that I refused me to exercise any activity different from literary scientific; I  proposed me to teach (that is not a literary scientific) at the Federal University Federal of Santa Maria and others inclusive as substitute professor, but for my luck was refused for the ERUDITE Brazilian BODY OF PROFESSORS particularly at the UFSM, 81a university in Latin America with concept 3.7 in a scale of 10 grades attributed by an International Institution.
Only in respect to the Brazilian public money invested at my academic formation opted at being employee of my grandmother (considering the boycott of my job at Brazilians universities obligating inclusive to search job outside from Brazil) and the same time maintain me actualized at my specialty inclusive writing a book that the erudite judge did not remember himself of mentioning. Would not have made this the Brazilian public money invested at my academic formation (two superior course, master and Ph. D.) would have been misspend. Is important to salient that during that time, I did not require any form of Brazilian public money or Brazilian social security. Therefore, is fraudulent the attempt of the erudite magisterial of pointing me as a without occupation with objective of favoring my ex-wife - employee at the Brazilian judiciary - and, particularly, to ratification of the fraudulent judgment at first grade. 

In this same band, in addition to be immature is ingenuous the attempt of the erudite Des Alzir Fellipe Schmitz of making to believe at the fictual separation of the couple before of the buy of the litigious immobile –characteristic from Brazilian academy that believes at all that reads - as well as that “the professor” would have abandoned his job at the internationally conceited Federal University of Santa Maria (UFSM), RS, Brazil – that bad “vislumbra” 81a. position among universities in Latin America and the worst among public federal universities in RS, Brazil with 3.7 points at a scale of 10 certified by International Institution.

In this same band, as the Brazilian judiciary is Hillary! Initially affirmed that the fictual separation of the couple occurred at 1994; however, the erudite relater admitted that the fictual separation might have occurred in 1999. Affirm that after to consult the files from Dr. NILO FRANZ IN PORTO ALEGRE, RS, BRZIL the erudite TJR will conclude that the couple in 2003 still was married. And after to consult the files of the Dr. MARCOS SYTIÁ, Santa Maria and from ”CARIDADE” HOSPITAL, Santa Maria, RS, still at the start of 2008, the couple was married. Of course, the factual separation occurred at the seminary ministered by RAFAEL PAGNON CUNHA at UFSM, in 2008, when was anticipatorily manipulated his judgment. How might have lived with my grandmother from 1999 to 2007 if she died in may/2006? Other data that turns clear the fallacious thesis wife with the objective of favoring my ex-wife EMPLOY OF THE BRAZILIAN JUDICIARY defended for the judge RAFAEL PAGNON CUNHA and corroborated by his tutor Des Alzir Fellipe Schmitz of the separation before of the buy of the litigious immobile is the fact that my grandmother for approximately 6 months need of specialized services having the dependences of the small apartment in which occupied by these professionals. Considering that, at that time, my mother lived with my sister yet married is possible conclude that what epoch (2005) yet lived with my-wife and daughter.
Since before the death of my grandmother yet having sporadic sexual relations. Under this aspect I also am tranquil that always asked: “would like to folk?”. Evidently, that after contamination by HPV not so frequent. And when rejected, also accepted “keine Pobleme.” Is not of my behavior to obligate a woman to folk still more with contamination by HPV. 
In addition, I alert to the erudite Des Alzir Fellipe Schmitz that practically almost all that I affirm about scientific and quotidian facts is confirmed.
However, there still is an enigma in this intricate though interesting case that would intricate until same a brilliant Lawyer as GOETHE: 
If the couple was really separated what  would be the reason for a new, intelligent and beautiful woman as VLS to stay much time without requesting separation and or divorce? 
I that am not a lawyer known the response: at 15 years did not work at the Santa Maria Forum a judge that would agree with the fictual thesis of separation imagined by the Judge RAFAEL PAGNON CUNHA.
Finally, still justifying the profitable Brazilian public investment at my academic formation, I did not remind me of mentioning that frequented to distance the course of Brazilian Constitutional Law and Formation State Theory at “Pontifícia Universidade Católica do Rio de Janeiro,” while wrote my master thesis at Federal University of Rio de Janeiro (UFRJ). In summary, the decision of the TJR, RS, BRAZIL is ILLEGAL AND INCONSTITUTIONAL.
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